IN THE SUPERIOR COURT OF ATHENS-CLARKE COUNTY

ATHENS-CLARKE COUNTY, GEORGIA,

Defendant.

STATE OF GEORGIA

ROBERT MANLOVE and WILLIAM *

HOFFMAN, *
*

Plaintiffs, * ——

*

VS. *  Civil Action No. SU-08-CV-0227-SW
*

UNIFIED GOVERNMENT OF *
*
*
*
*

DEFENDANT’S RESPONSE IN OPPOSITION
TO PLAINTIFFS’ REQUEST FOR VOLUNTARY RECUSAL
AND ALTERNATIVE MOTION TO RECUSE

Comes now the Unified Government of Athens-Clarke County (“Defendant™), by and
through counsel, and opposes Plaintiff’s motion for recusal.

A motion for recusal must meet three conditions precedent: the motion must be filed in a
timely manner, the accompanying affidavit must be legally sufficient, and recusal must be
warranted if some or all of the facts alleged in the affidavit are true. Uniform Superior Court
Rule 25.1 et seq.; Penland v. Corlew, 248 Ga.App. 564, 547 S.E.2d 306 (2001). “If all three
conditions precedent set forth in USCR 25.3 are not met, the trial judge shall deny the motion on
its face as insufficient.” Peniand v. Corlew, 248 Ga. App. at 568, 547 S.E.2d at 310 (emphasis in
original) quoting Gibson v. Decatur Fed. Sav. & Loan. Assn., 235 Ga.App. 160, 166, 508 S.E.2d

788, 794 (1998). Plaintiffs’ motion must be denied, as they neither timely filed the motion nor

showed good cause for their delay.!

! If the Court orders Defendant to address the other conditions precedent, then Defendant promptly will do so.



A. Plaintiffs Filed the Motion Late and Did Not Show Good Cause for Anv Such Delay

Uniform Superior Court Rule 25.1 requires that motions for recusal must be made "not
later than five (5) days after the affiant first learned of the alleged grounds for disqualification,
and not later than ten (10) days prior to the hearing or trial which is the subject of recusal or
disqualification, unless good cause be shown for failure to meet such time requirements.”
Plaintiffs’ motion to recuse is based upon the marital relationship between Judge David Sweat, to
whom the case is assigned, and Judge Kay Giese, Athens-Clarke County Municipal Court J'udge,
the latter “. . . who adjudicates—among other thihgs——alleged violations of the ordinance under
challenge here.” (Plaintiffs’ Request, p. 1).

Plaintiffs filed the complaint on January 24, 2008, and it was assigned directly to Judge
Sweat. Since the marital relationship between the respective Judges—the “alleged grounds for
disqualification”-- was known on January 24, 2008, Plaintiffs should have filed the motion to
recuse by January 31, 2008. Instead, Plaintiffs waited until February 18, 2008, and then, failed
completely to show “good cause” for the untimely filing.” Thus, the motion, “on its face” is
insufficient.

The facts here are very similar to Penland v. Corlew. There, an appellate court entered an
order for remand on February 1, 2000, but Penland did not file the motion to disqualify until
February 16, 2000. Unlike Plaintiffs here, counsel for Penland at least acknowledged the
untimely filing and attempted to present “good cause” reasons to explain the same. The Penland
Court, however, rejected Penland’s arguments: “The time for ﬁliﬁg a motion to disqualify began

to run with entry of the order to remand. Penland's motion to disqualify, filed February 16, 2000,

* Charles Jones, Plaintiffs’ counsel, hand delivered a draft of the motion for recusal to A-CC Attorney William
Berryman on February 7, 2008, and requested Berryman’s consent to the requested relief. Jones stated: “I anticipate
filing this motion on Tuesday, February 12.” Berryman sent a response to Jones by electronic mail on February 11
informing Jones that A-CC disagreed with Plaintiffs’ position and would not consent to the recusal.







